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THRE COMPTRIDLLEM GENERNAL
CP THE UNITED BTATES
WASAHINUGLTON, D,.C. mO08S4g8

DECISION

FILE: B-187445 DATE: January 2T, 1977

MATTER QOF: Union National Bank of Austin, Texas

DIGEST: 1. Bank is not entitled, to receive reimbursement
from SBA for $10,000 leas auffered on loan to
amall business that was allegedly made on basis
of representations from SBA employee that bank
loan would be guaranteed. Lozn was not guaranteed
since it was neveyr approved in writing as required
by provisi.n in blankst guaranty 2agreement between
SBA and bank,

2, SBA has no legal 1iability.to bank on basis of
estoppel cheory sinca -facts presanted fail to
establish estoppel againnt Government  based on
alleged repteuontat‘cns by SBA employees that
bavk lcan to small business could be repaid from
fortheoming "Business Development Expensc'" (BDE)Y
payment from SBA to small business. Uncontroverted
fuctual record 1s 1nsuff1ciant to establisi
aece’.3ary clements of esioppel, especially since
-documentary evidence indicates that bank official
had notice of SBA employees' lack of authority
to make representation’ concerning availabiiity
of BDE funds and that 1ellance on BDE funds was
not principal factor in bank's decision to make

.- lcan.

The Small Business Administratimi (SBA) has requested our opinion as
to vhether it may reimburse the Uniorn National Bank of Austin, Texas, for
the $10, 000 lose suffered by that institution on a loan extended to Mr. Robert
SOto, who was at the time nf the loan a amall businean contractor under section
8(a) of the 3mall Businuss Act, 15 U.S.C. § 637 (a)(1970) The Uaion National
Bank has stated tha! tiie loan was made to Mr. Soto "based solely on certain
representations made by individuals working for the SBA District Office in
San Antonio, Texas.'' On the basis of the submission from SBA, which included
affidavits of the various individvals involved and other relevant documents,
the facts regarding the instant claim are as follows.
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In early 1975 Mr. Robert Soto, the operator of a small machine shop
knowvn as Standard Mach.e Works, was referred to SBA aw a potential
bidder on a Government cuntract under the SBA "8(a) program.' Under
thias program SBA enters into procurement contracts with other Fedeval
agencies and then negotiates subcontracts for the performance of the
work with eligible small busineus concerns. Mr. Soto was approved for
the progran, informed of all the requirements for complying with the
8(a) program, and was aided in the preparation of appropriate documents
by BBA personnel. Mr. Robert Tamez, & Business Development Spzcialist
for the SBA Office in San Antonio, worked almcst exclusively with Mr. Soto.
With the help nf Mr, Tamez, Mr. Soto prepared a firal cost estimate on
a proposed contract to produce hydraulic cylindezs for the Air Force
in which he offered to produce 642 cylinders sl a price of $150.70 each.
Following negctiations with the Alr Force, handled by Mr. Tamez, SBA
entered into a contract with the Air Force for the production of the
cylinders for $134 per unit. Mr. Soto agreed to accépt the lower
contract price of $134 each, tF-sed on representations by Mr. Tamez
that the diffetence between his estinate and the contract price—
approximately $10,850—would be macde up by the use of "Business Deavelop-
ment Expense (BDE) funds to be paid him by SBA and which he would not
have to repay. Chapter 6 of SBA's Standard Operating Procedure No.
60-41-2 for the Section 8(a) Program governs the authorization and use
of BDE pnyments. DBDE funds are defined as vepresenting the difference
between the fair market price, i.e., the negotiated prime contract price,
of a section 8(a) contract and ~he price required by the 8(a) subcontractor
to provide the product or service. Id., § 56. The regional directors
of SBA are responsible for approval of BDE paymentr. id., § 58(c).

While the informatior submitted to us does not disclose the date
of SBA's contract with the Air Force, its subcontract with Mr. Scto
was Jdated October 7, 1975. On October 15, 1975, Mr, James S. Reed,
District Director for SBA's San Antonio office, submitted a written
request to the Regilonal Director in Dallas for appreval of $10,850 '
in BDE funds with respect to the Soto contract.

At some point, probably in September of 1975, Mr. Soto informed
Mr. Tamez that he needed money to buy machinery and necessary equipment
and to'pay some debts. Mr. Tamez Yecommended that Mr. Soto get a loan
and commicsioned Mr. Eugene Uccelliii., a SBA Management Assistant
Sperialist, to go to a lending institution and cbtain a loan for
Mr. Soto. Mr. Tamez and Mr. Uccellini mat and agreed on two potential
banks in Austin, Texas--the Union Nation:l Bank and the bank where
Mr. Soto normally did his business.
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The parties are in substantial agreement regarding the following
facts. Hr. Uccellini wus provided with two documents to take to
whichever of the two banks was selected. The documents were a copy
of the contract signed by SBA and Mr. Soto and identical letters
dated October 20, 1975, addressed from Mr. Tamez to each bank reading
in pertinent prrt as follows:

"The Small Business Administration anticipates placing
approvimately $10,000.00 L: ynur bank for business
developmant use by Stancard Machine Works, an Austin
firm owned and operated by Mr. Robert Soto. A special
account will be required for which =11 withdrawals are
to be approved ox co-signed by the Han Antonic SBA
District Directe: or his designee.

"Request you provide the account number that #ill apply
_uo that the cognizant accountipg offire may properly
direct the funds. Thank you for your assistance in this
matter.'

Mr. U:¢el‘in1 chose t¢- dea1 with the Union National Bank (Bank) on
the basis of hiaiprior experievce with the Bank and the fact that it
was minority ownrd. He Jrrived by himself at the Bank before 8 a.m..
probably on Tuesau/, October 21, 1975. :The Bank had no prior experience
with or knowledge of Mr. Soto. Mr. Uccellini expiained the-8(a) program
and the use of BDE funds to Mr. Gilbaert Martinez, vice president and
cashier and then to Mr. Daniel Wimmer, the then executive vice presiaent
(now presidenc) 'nf the Bank. Mr. Wimmer acte. as loan offi:er for the
Bank in this matter. Following the 1nitia1 discussion between
Mr. Jeecallini and Mr. Wimmer, in whict Mr, Uccellin! told Mr. Wimmer
that to the best of hils knowledge the BDE funde were definitely forth-
coming and could be applied to pay the Bank loan, A call was placed from
the Bank to Mr. Tamez in the SBA Office in San Antonico, at the request
of Mr. Wimmer for clarlfication.

At this point tli:re 1s some factual dispute as to precisely what
was said by the cifferent individuals involved. Mr. Wimrer says in his
u!fidavit that Mr. Tamez told him that the $10 000 loan would be
guaranteed under the Bank's blankut loan guarantee agreement with SBA,
and that the BDE funds ware debinitaly forthcoming and could be used
to repay the loan. Mr. Uccel]“ni's statement 1is basically consistent
in this regard with Mr. Wimmer'r affidavit. However, Mr. Temez maintains
that, although he told Mr. Wimmer that technically portions ‘of the BDE
fundscould be used to make loan repayments provided these portions were
eligible BDE expenditures and were approved by SBA, he further stated
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that such use was ot intended becaune Mr. Soto needed $20,000 for
initial capitalization on the coutract. Also Mr. Tamez says thai:
no representatinne were made that the loan would be guaranteed by
SBA. Instead, Mr. Tamez says that he told Mr. Wimmer that an
assignment of the procaeds of the contract would . arailahle to
the Bank as a nurmal busineas transaction.

Thereafter on Friday, October 24, 1975, Mr. Tamaz arrived at
the Bank with Mr. 3oto. On that day Mr. Soto assigned his righta to
the proceeds under the contract to the Bank and signed a note for
$10,000. At the same time, the Bank made the loan to Mr. Soto and
signed an agrecment to establish a special bank account into which
all payments by SBA to Mr. Soto under the B(a) contract would be
paid. PFurthermore Mr. Tamez atates in his affidavit that at thias
time he provided Mr. Wimmer with a copy of an October 15, 1975 letter
from the SBA Sun Antonio District Director to the SBA Regional Director
in Dallas requesting the Regional Director to approve the payment
of BDE to Mr. Soto. Mr. Tamez states that this 'otter was given
to Mr. Wimmer "for the purpose of identifying rne types of BDE
experditures that wculd be considered for approval and to further
emphasize the control SBA woild have over the use of BDE funds* # #.,"
Mr. Wimner does not deny that he received a’ copy of this letter.
Rather, he states in his affidavit that Mr. Tamez "showed Affiant
some documents, [and] that Affiant cannot recall what these documents
were other than that they related to the Soto loans [sic]® * #."

On or shortly after October 24, 1975, the Bank signed a Notilce
of Assignment of Proczeds of the ‘contract. In a discussion after the
signing of the note in the SBA OEfice in San Antoniu, Mr. Tamez informed
Mr. Uccellini that the BDE funds could not be used to pay the note,
although the Bank was apparently not so advised at that time. No
documents evidencing any intent to gua "antee the luaa were ever sent
to the Bank. No fee was ever paid br the Bank for the purpose of
guaranteeing the loan. A Blanket Guaranty Agreement covering all
guaranteed loans made by the Bank had been cntered into between SBA
and the Bank in 1974. At some point after the signing of the note
and befora the middie of January 1976, the SBA in San Antonjo and
.Mr. Soto were inforwed that the BDE funds would nct be forthcomins:
Early in January of 1976,Mr. Soto informed Mr. Tamez that he no longer
intended to participate in the contract due to 1nsu£ficient funds.
Work had not yet commenced at that time on the contract. On or about
February .9, 1976, Mr. Soto filed & petition in bankruptcy in the
United States District Court for the Western District of Texas. The
debts have not yet been forgiven and tha SBA has not filed a proof of
clain. The bank has filed un objection to discharge on the note
due to improper use of the funds loaned.
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It is SBA's view that the Bank did not rum & credit check on
Mz, Soto and made the loan to him based solely on oral representations
msue by Mr. Uccellini and Mr. Tamez. In this regard SBA's sutnission
states that:

“Mr. Winmer brlieved that SBA would prepare all necessary
documants to make this loan a very safe arrangement in
light of the $10,000 BDE funds to be placed in his bank
by the SBA which could be applied o the ntte, the SBA
guarantee, and the fact that the ccatract payments would
be forthcoming which coull be used to pay on the note,

The SBA sibmission cites two prior decisions of our Office in
relation to this matter. In B-178250, August 6, 1973, we heid that
SBA could not pay the claim of a bank for its lossz on a lczn made by
it to a small businessman who had also received a direct economic
opportunity lecan from:SBA. The bank alleged that an SBA empir.v-.z had
agreed to make the bank a co-payee on the SBA loan check tu¢ ti.: borrower,
but the empluyee deried this allegation. We concluded that SBA lacked
authority to assume the borrower's obligation to the bank in these
circumstancea. (See alsc, B-164162, Septemicr 20, 1968.) 1In 54 Comp.
Gen. 219 (1974), we held, inter alia, that SBA cruld reimburse a bank
for it7 loss on a loan to a a small businessman-borrower who had also
been approved “or a direct SBA loan. In that case, an SBA Deputy
Regional Director had requested the bank to make iis loan and had
stated that the bank's loan could be repaid from the proceeds of the
forthcoming SBA direct loaa. We observed, id. at 230-31:

"& % % Although it is true that the letter from the
Deputy Reglonal Director of SBA's Philrdelphia Regional
Office did not specifically stete in ‘precise terms that
the bank's $50,000 advante diaburaemen: would be guaranteed,
the letter did clearly and unambiguousiy provide for reim~
bursement of the bank by SBA when the fulli loan was actually
disbursed by that agency. We helieve that such a written
comnitment did in fact constitute SBA's guaranty of any
, advances made in reasonable and justifiable reliance thereon.

| The fact that the full SBA loan has not and cannot be

: disbursed to the borrower because of his disapjcarance is
irrelevant to our determination of whether SIA has a laegal
duty to Girard Trust Bank.

"' % % In the present case it is clear that a properly
authorized SBA official did assure Girard Trust Bank in
writing that SBA's check would be drawn to the bank and
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the money the bank had advanced could be withdrawnltherefron.
In our view SBA's obligation to insure the bank's ripayment

is not terminated netoly because the check was, in fact, nevel
issued,

"In view of the preceding analyeis, especially consideration
of SBA's contractual commitment to Girard Trust Bank, the fact,
mentioned in SBA's submission to us, that SBA will have to rely
upon the assignment of the bank's interim note if the bank is
reimbursed rather than the more comprehensive SBA note form is
irrelevant in determining SBA's liability. Accordingly, we
concluda tirat SBA 18 legally required to reimburse Girard Trust
Bank for its $50,000 interim loan."

Apparently SBA believes that the instant case is analogous. to our
decision at 54 Comp. Gen. 219 which allowed recovery. While the SBA
submission in this case does not actempt to specifically resolve the
factual inconsistencies, discussed previously,sgrroundins the Union
Nationa) Bank loan to Mr. Soto, it does recommend ‘that the Bank be
paid $10,000. Noting that SBA's published regulations do not indicata
"which individuals in SBA have authority to represent that EDF funds

will be forthcoaing, which individuals in SBA have control rver those

funds, and for what puriposes they _.an be used," the submission
concludes:

"In 1ight of the fact that the bank was not on notice
regarding which individuals [in] 'SBA had auvthority to make
the representations made, it justlfiably velied upon-the
representations made to iz that the BDE funds were forth-
coming and that they could be used to repay the loan."

We do not agree witH“SBA's conclusion that the Bank is entitled to
reimbursement fer ‘the $10,000 loss it zuffered cn th*s loan. Basically

there are two theories under which it might bYe argued that suci a recovery

from SBA 48 juestified in this case; i.e., that the loan in question
actually constituted a guaranteed loan pursuant to 15 U.S.C. § 636(a)
(1970), or, alternatively, that SBA is liable to the Bank or: the basis
of equitable estoppel.

With respect to the possibility of a formal SEA guarantec, as

stated in SBA's submission and recognized by Mr, Wimmer in his affidavic,

a Blanket Guarantee Agreement was in effect between SBA and the Bank at
the time the instant loan was made to Mr. Soto. Paragraphs 1 and 2
of the Blanket Agreement provides as follows:
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"1. Application for guaranty. This agreement shall cover
only loans duly approved hereafter for guaranty by Lender and
B4 subject to SBA's Rules and Regulations. Any loan approved
by Lender contingunt upon SBA's guaranty under this agreement
shall be referred to SBA for authorizatfon upon the sepurate
appllications of Lendar and the loan applicant.

"2, Approval of Guaranty. SBA shall either authorize the
guaranty or decline it, by writtea notice to the Lender. Any
chauge in the terms or conditions stated in tlie loan authoriza-
tion shall be subject to prior written approval by SBA. An
approved loan will not be covered by this agreement until
Lender shall have paid the guaranty fee for said loan as
provided in paragraph 5 of this agreementc."

In 54 Comp. Gen. 219, supra, we relied on ‘he provision in naragraph
2 when we said the following:

"Since we capnot conclude as a uatter of law that either
the relevant regulatory or contractual provisions were
sufficient to put the bank on notire'that the issuance of
a formal loan authorization was an absolute requirement for
an effective and binding loan approval, or were even intended
to have such a legal effect, we are inclined to the view
that the written approval by an SBA official possessing
actual legal authority both to make sure approvals and to issue
loan authorizations does, in fact, constitute official approval
of the guaranteed losn in question."

Thus, having concluded that the written approval by an authorized official
a8 legally sufficient to establish the uxistence of an SBA guarantee
even though a formal loan authorization was not issued, we implicitly
recognized the sighificance of the requirement set forth in paragraph 2
of the Guarantee Agreement that the approval of a guarantee wmust, at a
minimum, be in writing in order to be valid. Accordingly, evan 1if
ve accept Mr. Wimmer's gtatewent at face value, although it is not
supported and is, ia fact, contradicted by Mr. Tamez, It 18 clear that
the loan in question could not have been guaranzeed by SBA since no
written approval or other document evidenring any intent to guarantee
the loan was ever sent to the Bank and, in any event, Mr. Tamez who

- allegedly told Mr. Wimmer that the loan would be guaranteed was not

authorized to approve guarantees.
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With respect to the europpel argupent, 3:'lcial dec dsfong , as
well as decisions of our Office and ovner authorities, recofnize that
the doctrine of equitable ectoppel may be applied aguinat che Federal
Government, but only in certain limited circumstances. Sce, e=8 » Emeczo
Industries, Inc. v, United Stateu, 485 F.2d 652 (Ct. ClL. , 1913);
United States v. Georgia-Pacific Co., 421 F.2d 92 (9-a cdr. 5 1970);
55 Comp. Gen. 911, 931 (1976); 53 Comp. Gea. 302, 50 _37%D; mece
generally, 2 Davis, Administrative law Treatise, §§ 17.01-17.04 (195
& 1970 Supp.); Annct., 27 A.L.R.Fed. 702 (1976). The essmentiy) elemcyu.:s
of estoppel 1in a case involving the United States have beoen s3tzted 28
follows: .

"In order to constitute an equitable estoppel
there must exist a false representation or conceanl-
ment of materizl facts, it must have been made with
knowledge, actual or econstructive, of the facts,
the party to whom it was made must have been without
knowledge or the means of knowledge of the real faccts,
it must have been made with the intention that it
should be acted on; and thc party to whom it was made
must have relied on or acted on it to his prejudice."
United States v. Shaw, 137 F. Supp. 24, 26 (D.N.D.
1955); and see United States v. Georgia Pacific
Company, supra., at 96."

In the present case, to make out an estnppel against time Govermment
it must be demonstrated, at a minimum, that the Bank made tlme 1 oan to
Mr. Soto on the basis of its reasonable reliance on reprexseratar fongby
SBA personnel that the BDE funds were definitely forthcoming and could
be used by the Bank to repay the loan. Much of what is stated in this
regard in the affidavits of the different individuals conrcerming the
oral representations made is inconsistent. When such 8 conflict exists,
we must look to any relevant written documents, as well as thyse portions
of the statements of the different individuals involved ttic are

‘consistent.

The actual documents that are relevant to this mattex, including
the letter datez October 20, 1975, from Mr. Tamez to the Bank, the
letter from SBA's District Director dated October 15, 175, to the
Regional Office requesting BDE approval, a copy of which wis provided
to the Bank, and the notice of asasignment dated October 22, 1375,
signed by Mr. Wimmer, are clearly insufficient to establish an estoppel
against the Government. In fact, of these three documents, onlwy the
October 20 letter lends any support to the estoppel argument , axd all
that letter indicates, giving it the mogt favorable interpre tarfon
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possible, is tha: SBA had spproved the payment of BDE to Mr. Soton.
However, thls letter does not suggest, axplicitly or implicitly,
that the BDE money would be wmade available to the Bank to sssure
repaymant of Mr. Soto's loan. 1In the absence of satisfactory- proof
that such representations concerning the availability of BDE fun''s
as 8 source of security for the loan werc actually made,the Bank
would clearly not have been justified in making the loan on the
assumption that the BDE funds could be usec by the Bank to repay
the loan. Although the affidavits of Mr. Uccellini and Mr. V. omer
do state that oral representations were made by Mr. Uccellini,

Mi. Tamez, or both, that the BDE funds would be forthcoming and
could be used to repay the loan, Mr. Tamez specifically states

that he told the Bank's representative.that it was nut intended
that BDE funds be issued to repay the loan since Mr. Soto needed
$20,000 for initisl capitalization on the contract. In light of
such differences, we do not believe that 1t has been demonstrated
that whatever oral representations were made reasonably led the
Bank to bellieve that any BDE funds which might be forthcoming could
be used to repay the loan. Moreover, the other documents il.avolved
do not support the estoppel argument.

However, even assuming that all represantations attributed to
the SBA employees were in fact made, and were relied upon by .the
Bauk. the estoppel argument must fail due to the Bank's lack of due
diligence. The October 15 letter requeatinz the Regional Director's
approval of BDE, which was provided to Mr, Witmer by Mr. Tamez on
October 24, '1975, (and may have been provided to Mr. Wimmer several
days earlier by Mr. Uccellini), states in the very first gsentence
that "Regional approval of BDE in thae amount of $10,850.00 is requested
to support the 8(a) ‘development of Standard Machine Works/Robert
Soto." -

The October 15 letter does not, of course, establish that approval
could not have been granted by the time the loan was made nine days
later. However, it does clearly e:tablish that the SBA employees
with whom Mr. Wimmer was dealing had no authority to commit BDE funds
and, consequently, that he could not rely on any representations
made by them concerning the availability of the BDE funds. At this
point, due diligence would, in turn, have required further inquiries
as to the actual status of the BDE approval request. In sum, at the
time Mr. Wimmer made tha loan, he had reason to question the facts
as allegedly represenied by Messrs. I'cuellini and Tamez, and he had the
means of ascertaining the true facts.
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In this rerard, 28 Am. Jur. 2d, Estoppel and Waiver, § 7€
. atates the following at pages 710-712: .

"The conduct of the party claiming estoppel must be
considered no less than the conduct of the party sought
10 be earcpped. As a ganeral rule, it is essential to
the existence of an equitable estoppel * * % that the
representation, whether consisting of words, acts, or
omissions of the party against whom the estoppel 1s
asserted, shall have been believed by the party claiming
the benefit therevf, and that he chall have relied there-
on and brer influenced and misled thereby. He umust have
acted upon the declarations or conduct of the persoa
sought to be estopped, &nd not on his own knowledge or
judgment. Only resgonably justified relience will create
an estoppel, and reliance is not justified where knowledge
to the cortraryv obtains.”

The elements nf estoppel, from the viewpoint of the party acserting
it, are further explained, id., § 80, pages 720-722, as folliows:

“Generally speaking, so far as the party claiming
an estoppel is concerned, one of the essential elements
of the estoppel is that such party shall have lacked
knowledge aud the means of knowledge of the truth as
to the facts in queatiou, * # *

"One who claims the berzfit of an estoppel on the
greund that he has been misled by the representations
of another cust notr have been misled through his own
want of reasonable care ang circumspecc;on. A lack of
diligenca by the party claiming an estoppel ie generally
fatal. If the party conducts himself with’ careless
indiffarence to means of information rensonably at hand,
or ignores highly suspicious circumstances, he may not
invoke the doctrine of estoppel. Good faith is generally
vegarded as requiring the exercise of reasonable diligence
to learn the truth, and acccrdingly, estoppel is denied
where the party claiming it was put on inquiry as to the
truth and had available means for ascertaining it, at
least whare actual fraud has not been practiced on the
party claiming the estoppel., * & &" .
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Accordingly. we believe that since Mr. Wimmer was on notice that
Mr. Uccelliri and :{r. Tamez lacked authority to make the represcntations

_atcributed to them concerning BDE funds, his fallure to inquire further

demonstrated lack of due diligence. In this regard, wu should point out
that wc jo not question that whatever vepresentations were in fact made
to or perceived by Mr. Wimmer, he honestly bzlicved that the BDE funds
were forthcoming and aimply failed to examine the documents given to him.
However, the basic temst, for purposes of estoppel, 18 not what Mr. Himmer

- actually believed, but whether his belief was reasonably justified under

the eircuanstances and was consistent with the exercise of due dilligence
oun his part. For the rcasons stated above, this test cannot he met here.

The notice of assignment, dated two days befor: the loan was made,
and signed by Mr. Wimmer further undermines the estoppel argument. This -
document 18 significant in light of the riquircment that a party asserting
estoppel muet eatablish both reasonable reliance on representations made
by the party to ba estopped as well aas injury vesulting from such reliarce.
Sca. *{th respect to the latter element, 28 Am. Jur. 2d, Escoppel and
Waiver, §§ 77-78. As stated above, wv conclude that the first clement
of reasonable reilance is absent here. We also question whether the
sacond element i- sacisfird. Obviously the Union National Bank suffexad
injury as & result of the Soto loen, but It is uncertain, at best, frow
the record before us that 1its injury stemmed from reliance upon represcrta-
tione concerning the BDE funds, which is the cnly possible basis icr
estoppel here.

The racord indicates thar there wetae ‘three factors before the Bunk

the time of the loan, any cae of which could have provided a baszis
for its decision to make the loan —the anticipated availability of BDE
funda, a possible SBA guarantee of the loan, and the assignment to ‘he
Bank of the proceceds from Mr. Soto's 8{a) subcontract. with SBA. W!th
respect tc the latter rwo factors, the centract proceeds ware in "act
acsigned to the Bark. However, it Is clear as stated above that there
wag no'SBA guarantee of the loan. (The Bank cannot claim an estoppel
based on oral representations that the loan would be guaranteed sloce
the blanket loan guaranty agreement with SBA put 7t on notice as to the
requirement that guarantee approvils he in writing.) The question
tuerefore arises as to whether the rerotrd ig sufficient to establish
that the loan was made on the bagis of the anticipated BDE funds rather
than the other factors.

While this point is not specifically addressed ia the SBA submicsion
or in the record p.esented to us, Mr. Wimmer does state in his affidawvit:
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"& % & Affiant felt adequately prorected in advancing
the $10,000.00 to Mr. Soto, a man with whom the bank had
never decalt, due to the SBA guarantee [sic] loan and the
availability of BDE funds as a source for repayment * * *
Affiant does not recall any discussion or representation
that the bank was to obtain an assignment of the proceeds
from the contract * % &,

Thus Mr. Wimmer appeaxs to concede that his understanding that the

loan would be guaranteed by SBA was at least as significant to his
decision as was the availabilit; of BDE funds for repayment of the °

loan. Moreover, in light of the notice of assignment signed by

Mr. Wimmer, we cannot accept that portion of Mr. Wimmer's statemént

which, in effect, completely discounts the assignment of the contract
proceeds as a factor in his decision. In view of these circumstances,

va conclude that the record does not fairly establish that representations
concerning the BDE funds caused the loan to be made and, hence, the

Bank's injury.

To summarize, it is our opinion, based on our analysis of the
full record presented, thar SBA is nov legally liable for the Bank's
loss on the $10,000 lonan to Mr. Soto. Accordingly, SBA appropriations
are not available to reimburse the Bank for this loss. B-178850,
August 6, 1973; B-~16416%, September 20, 1968, supra. .

(Vs

Deputy Comprroller Gehera .
of the United States
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